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DEA S ON AND CRDER
h January 21, 1980, Admnistrative Law Gficer (ALO Robert

LeProhn issued the attached Deci sion and recormended Qder in this
proceedi ng. Thereafter Respondent and Charging Party each tinely filed
exceptions wth a supporting brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and concl usions of the ALOand to adopt his
recommended QO der, as nodified herein.

CRCER

Pursuant to Labor Gode section 1160.3, the Agricul tural



Labor Rel ations Board (ALRB) hereby orders that Respondent J & L Farns,
its officers, agents, successors, and assigns shall:
1. GCease and desist from

(a) Laying off or otherw se discrimnating agai nst
agricul tural enpl oyees because of their union nenbership, union
activities, or association wth union agents.

(b) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of
their rights guaranteed by section 1152 of the Agricul tural Labor
Rel ations Act (Act).

2. Take the follow ng affirnative actions, which are deened
necessary to effectuate the policies of the Act:

(a) AGfer Narciso Canales and F |liberto Chavez full
reinstatenent to their forner positions or substantially equival ent
positions wthout prejudice to their seniority or other rights and
privil eges.

(b) Rei mburse Narciso Canales and Fliberto
Chavez for all wage | osses and ot her econom c | osses they have suffered as
aresult of their layoff. Loss of pay is to be determned by mul tiplying
the nunber of days the enpl oyee was out of work by the anount the enpl oyee
woul d have earned per day. If on any day the enpl oyee was enpl oyed
el sewhere, the net earnings of that day shall be subtracted fromthe
anount the enpl oyee woul d have earned at J & L Farns for that day only.
The award shal |l reflect any wage increase, increase in work hours, or
bonus gi ven by Respondent since the discharge. Interest shall be conputed

at the rate of 7 percent per annum
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(c) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all payroll records,
soci al security paynent records, tinecards, personnel records and reports,
and all other records necessary to anal yze the anount of back pay due
under the provisions of this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto. After
its translation by a Board agent into Spani sh and any ot her appropriate
| anguage(s), Respondent shall thereafter reproduce sufficient copies in
each | anguage for the purposes set forth herei nafter.

(e) Post copies of the attached Notice at
conspi cuous places on its premses, the places of posting to be determned
by the Regional Director. The Notices shall remain posted for 60
consecutive days at each location. Respondent shal | exercise due care to
repl ace any Notice which has been altered, defaced, covered, or renoved.

(f) Mail copies of the attached Notice in Spani sh and any
ot her appropriate |anguage(s) wthin 30 days after the date of issuance
of this Oder, to all enpl oyees enpl oyed at any tine fromJune 26 through
July 1978 and during March 1979.

(g0 Arrange for a representative of Respondent
or a Board agent to read the attached Notice in Spani sh and any ot her
appropriate | anguage(s) to the assenbl ed enpl oyees of Respondent on
conpany tine. The reading or readings shall be at such tines and pl aces
as are specified by the Regional Drector. Follow ng the reading, the

Board agent shall be given the
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opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, what steps have
been taken to conply wth it. Uoon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.
Dated: August 12, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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MEMBER MCARTHY, Dissenting in Part:

| agree that it is wongful for an enpl oyer to consider the
union activities of enpl oyees in determni ng enpl oynent status even where,
as here, there is anpl e economc justification for |ayoffs due to seasonal
fluctuations in work force requirenents. But | cannot find an unl aw ul
notive for Respondent's |ayoff of Narciso Canal es absent a show ng of
know edge of his union activity by direct or circunstantial evidence.
Accordingly, | would dismss the conplaint insofar as it relates to
Canal es.

An enpl oyer may lay off enpl oyees for any reason provi ded no
discrimnation or anti-union bias is involved. NLRB v. Century

Broadcasting Gorp. (8th dr. 1969) 419 F.2d 771 [ 73 LRRM 2414]. Thus, a

| ayof f cannot be held to be discrimnatory wthout a show ng that the
enpl oyer had know edge of the enpl oyee's union activity. NLRB v. Ace (onb
Q. (8th Ar. 1965) 342 F.2d 841 [58 LRRM2732. Y Furthernore, the

requi site burden of proof is on the

Y An exception to this rul e is where the General (ounsel proves that
the enpl oyer acted on a suspicion or belief that the enpl oyee was engagi ng
in union activities, notwthstanding the absence of actual participation.
See NLRBv. dinton Packi ng G., Inc. (8th dr. 1972) 468 F.2d 953 [[ 81
LRRVI 2733] .
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General Gounsel to establish such know edge. S ltec Gorp. (1975) 217 NLRB
282 [89 LRRVI 1514]. The record herein contai ns no evi dence that Respondent
had know edge, when it laid off Canal es on Decenber 22, 1978, that he had

previously attenpted to organi ze its enpl oyees.

No reasonabl e i nference of Respondent's know edge can be drawn
fromCanal es' statenent that he signed an authorization card in the
general vicinity of two supervisors absent evidence that the supervisors
observed the act and, if they did, that they understood its purpose. The
najority's reliance on the testinony of enpl oyee Filiberto Chavez, to the
effect that Canal es supported his efforts to interest enpl oyees in a
representation el ection, to establish Respondent’'s know edge, does not
stand up to scrutiny. Nor does the fact that supervisor Ayal a heard
cont enpor aneous runors that Chavez was a UFWorgani zer or supporter.
Chavez' union activity was, at nost, mninal. As the ALO observed, "[T]he
credited testinony [of Chavez and Canal es] does not establish a highly
visible pattern of union or protected activity." As for Ayala, he neither
i nplicated Canal es nor reported the rumors to the conpany principal s
responsi bl e for directing the layoffs. Even assumng that Ayal a had
understood the rumors to nean that Canal es al so was engaged i n organi zi ng
activity, such know edge shoul d not be nechanically inputed to the
di schar gi ng supervi sor. See Delchanps, Inc. v. NLRB (5th dr. 1978) 585
F.2d 91 [99 LRRM 3386] and cases cited therein.

Sgnificantly, other enpl oyees were also laid off along wth

Canal es, two of whomdid not sign authorization cards or
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otherw se engage in protected activity. Conversely, two enpl oyees
were retai ned even though they had signed authorizations at the
sane tine as di d Canal es. ?

In sum therefore, the record wll not support a finding that
Respondent had know edge that Canal es was engaged in union activities, nor
wll it support a finding that Canal es was | aid of f because Respondent
bel i eved or suspected that Canal es was invol ved in such activities.
Mbreover, no anti-uni on ani nus on Respondent's part was denonstrat ed.

| would find that the situation presented in the instant case

falls wthin the anbit of the doctrine of John J. Hnore (Jan. 25, 1980)

6 ALRB No. 7. In that case, the Board held that an enployer is free to
create seniority rights in any nanner he pleases so long as they are not
discrimnatory. Inthe instant case, | find no evidence that the criteria
utilized by Respondent in selecting Canal es for |ayoff status were
discrimnatory or that Respondent had a seniority policy whereby

enpl oyees lost seniority rights due to a break in service.

Dated: August 12, 1980

JGN P. McCARTHY, Menber

Z The ALOfound that of the 13 tractor drivers in Respondent's enpl oy
during the tine rel evant herein, five, including Canales, were laid off
on the sane date. It would appear therefore that eight drivers were
retained. However, three drivers were not worki ng when the | ayoffs were
directed as they had taken their annual | eave and were not schedul ed to
return until the followng March or April.
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NOM CE TO BMPLOYEES

_ After a trial in which each side had an opportunity to present
its facts, the Agricultural Labor Relations Board has found that we _
violated the law by | aying off two-of our enpl oyees because of their union
activities.

V¢ wll do what the Board has ordered, and also tell
you that the Agricultural Labor Relations Act is alawof the Sate
of Galifornia which gives farmworkers these rights:

1. To organi ze t hensel ves.

2. Toform join, or hel p unions.

3. To choose, by secret ballot election, a union to
represent themin bargaining wth their enpl oyer.

4. To act together wth other workers to try to get a
contract or to hel p and protect one anot her.

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
prevents you fromdoi ng, any of the things |isted above.

Especi al | y:

_ VEE WLL NOT discharge, lay off, or otherw se discrimnate
agai nst any enpl oyee because of his or her union activity, union
synpat hi es, or association wth uni on agents.

The Agricultural Labor Relations Board has found that we
discrimnated agai nst Narciso Canales and F |iberto Chavez by di schargi ng
them because of their union activities. V' will reinstate themto their
fornmer jobs and rei nburse themfor anK | oss of pay and ot her econom c
| osses, plus 7%interest per annum they suffered as a result of their
di schar ge.

Dat ed: J & L FARVB

By:

(Represent ati ve) (Title)
This is an official docunent of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

J & L FARVS (UFVWY 6 ALRB Nb. 43
Case Nb. 78-CE 167- SAL

ALODEQO S N

The ALO concl uded that Respondent viol ated Labor Code section 1153
(c) and (a) by discrimnatorily |aying off enpl oyees F liberto
Chavez and Narciso Canal es. The ALO found that Chavez and Canal es
had actively encouraged ot her enpl oyees to sign authorization cards,
and that this activi tx was observed by various supervi sors.
Respondent asserted that the |ayoff was necessitated by the end of
the harvest and that Chavez and Canal es were sel ected for |ayoff
based primarily on their lack of seniority. Qn closer scrutiny of
certain work applications, however, it appeared that the all eged
discrimnatees had nore seniority than two enpl oyees who were

retai ned. The busi ness justification was therefore rejected and a
discrimnatory notive found. The ALO concluded that the Act had been
viol ated and recommended t hat bot h enpl oyees be rei nstated w th back

pay.

The ALO di smissed that part of the conplaint which all eged
discrimnatory failure to rehire Chavez and Canal es after the

| ayoff. The record indicated that no tractor drivers were hired in
that period because Respondents needed | ess | abor.

BOARD DEO S ON

The Board adopted the findings, conclusions, and
recormendati ons of the ALQ except that the nethod of .
conput ation of the back-pay award shall be on a daily basi s,
not the quarterly formula in F. W Wolwrth Go. (1950) 90
N_RB 289 [26 LRRVI 1185].

D SSENT

Menber MCarthy concurs as regards Fliberto Chavez, but finds
that the evidence does not show Respondent knew of Narciso
Canal es' union activity.

* k%

This Case Sutmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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STATE CF CALI FCRN A

BEFCRE THE
AR ALTURAL LABCR RELATI ONS BOARD

J & L FARVB
Respondent
and CGase No. 78-C=167-M

FI LI BERTO GHAVEZ, NARQ SO CANALES, and
WN TED FARMWIRERS OF AR CA, AFL-A O

Charging Parties
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APPEARANCES!

Arnold B Mers, Esquire

Abranson, Church & Save

G ocker Bank Building, Third H oor
Salinas, Gilifornia

nh Behal f of Respondent

Norman K Sato, Esquire
112 Bor onda Road
Salinas, CGalifornia
Oh Behal f of the General Counsel

DEO S ON

STATEMENT G- THE CASE

Fobert LeProhn, Admnistrative Law Gficer: This case
was heard, before ne in King Aty and Salinas, Galifornia, on March 13, 26
and 27, 1979. Conpl ai nt issued February 1, 1978, on 13 charges fil ed
agai nst Respondent. During the interval between March 13 and March 26,
the parties entered into a formal Settlenent Agreenent on all charges
cover ed tg% the copplaint except Case No. 78-CE-167-Min which an
Amrended Gonpl ai nt= 1 ssued on March 20, 1979, chargi ng Respondent wth
violating Sections 1153(a) and (c) of the Agricultural Labor Rel ations

Act (Act) by termnating Fliberto Chavez and. Narci so Canal es on or

Yiereinafter referred to as “conplaint.”
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about Decenber 23, 1978. During the course of the hearing the General
Gounsel was permitted, to amend, the conplaint to allege that Respondent
further violated, the Act by refusing to rehire Chavez and Canal es. The
charge and the amended conpl ai nt were duly served, upon Respondent.

The Lhited FarmVrkers of Awerica (UFW a Charging Party,
noved to intervene in the proceedi ngs. The noti on was grant ed.

_ Al parties were given full opportunity to participate in
E) he Pearl ng. The General Gounsel and. the Respondent filed post-hearing
riefs.

Upon the entire record, including ny observation of the
deneanor of the wtnesses and. after consideration of the briefs filed by
the parties, | nake the fol |l ow ng:

FI ND NS GF FACT

. Jurisdiction

J &L Farns is a partnership engaged in agriculture in
Monterey Gounty, California, and is an agricultural enployer wthin
the neani ng of Section 1140 (c) of the Act.

The UFWis an organi zation in which agricul tural enpl oyees
participate. It represents those enpl oyees for purposes of collective
bargaining, and it deals wth agricultural enpl oyers concerning grie-
vances, wages, hours of enpl oynent and conditions of work for agricul -
tural enpl oyees. The UFWis a | abor organi zati on within the neani ng of
Section [ MO (f) of the Act.

1. The Enpl oyer’s Qperations

~ J&LFarns is a partnership. Wilfred B. Lindl ey and Phil
Johnson are its partners. J & L is engaged in rowcrop farmng and
vineyard nanagenent. Lindley is responsible for field operations, in-
cluding supervising the tractor drivers. Johnson is General Mnager and is
in charge of the partnership's office and its records. Luis Ayala was the
tractor forenman and i nmedi ate supervisor of the tractor drivers during the
Bel’l od Chavez and Canal es were enpl o%/ed by Respondent. He is admtted to

e a supervi sor wthin the neaning of Labor Gode Section 1140.4 (j).

_ _ J & L has been operating for five years; 1978 was the
first year in which it was engaged in vineyard nanagenent on a naj or
scale.” On February 1, 1978, the partnership acqui red nanagenent of 2,200
acres of varietal grapes in the Gnzal es area. The new operation nade it
necessary to hire additional enpl oyees.

About Novenber 21, 1978, J & L began nmanagenent of Pol ona
Vineyard | ocated in Soledad. Victor Martinez had been enpl oyed as

ZPrior to February 1, 1978, J & L rented 800 acres of
vineyard | and fromJuly through the harvest period. Johnson nanaged a
snal | vineyard since 1973.
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Poloma' s tractor foreman. Because J & L needed an additi onal tractor
forenman to handl e Pol ona, Martinez was hired, about Decenber 1. S nce
work requirenents at Poloma were mininal at the tine, Mrtinez was
assigned to drive a tractor for the bal ance of the harvest. He subse-
quent |y began supervising tractor drivers at Pol oma.

Wth the acquisition of Poloma, J & L al so enpl oyed Dom ngo
Sepul veda to continue as irrigation forenan on the property. He too drove
atractor during the harvest. As of the hearing date, Sepul veda was doi ng
repai r and nai ntenance work in anticipation of the irrigati on season.

J & L enpl oys individual s who work as crew forenen during
part of the year and drive tractors for part of the year. Juan Sanchez
was forenman of a repair and nai ntenance crew prior to the harvest. He was
noved to tractor driver during the harvest and at the tine of heari ng was
still driving tractor. Sanchez is an experienced tractor driver and has
driven a nechani cal harvester. Lindley testified that the addition of a
second crew, wth Sanchez as jts forenan, was contenpl ated with the
advent of the buddi ng season.?

In addition to its supervisors, J & L enpl oys general
| abor and tractor drivers. Tractor work begins in the spring as soon as
the weather allows and continues until the conpletion of the harvest.
Vine spraying with sul fur begins in March and continues until the harvest
Rggi ns around the end of Septenber. The peak spraying period is md-
V.

J & L's grapes are nachine harvested. Tractor drivers are
used on the harvesti ng nachi nes and to pull gondol as into which the
harvest ed grapes are unEed. Wen the gondol as are full, the grapes are
dunped into a set of doubles and transported to a w nery.

_ Fromtine to tine during the spraying season, tractors are
not required for a day or two. Qn such occasions, rather than subject the
drivers to a layoff and run the risk of losing themfor the harvest
season, J & L's practice is to assign themto field work at no reduction

i n pay.

Luring the harvest season there are al so occasi ons when t here
may be no tractor work for a day or two. Gontrary to the summer practi ce,
drivers are not transferred to another type work. Lindley testified that
drivers do not |ike being noved to other types of work because of the $.55
per hour wage differential and because it I1s regarded as a step down.
Lindley testified that he would not tenporarily nove a tractor driver into
pruni ng work, and while he did not recall a conversation wth Narciso
Canal es in which he declined to nove Canal es to pruni nﬁ, he conceded t hat
had he been asked regardi ng such a nove, he woul d not have agreed. No
expl anati on was of fered regardi ng why Respondent did not followits non-
harvest tine practice of naintaining the driver's wage rate if he were
tenporarily assigned to nondri ving

9"'Sz_anchez’ wage rate is the sane whether he is driving
tractor or running a crew



wor K.
[1l1. The Termnati ons

FHliberto Chavez has worked as an agricultural laborer in
both the Lhited Sates and Mexi co. He is an experienced tractor and truck
driver. Chavez was initially enpl oyed by Respondent March 27, 1978, as a
tractor driver. Unhtil about the end of Septenber he was engaged in sul fur
sprayi ng. Wien the harvest began, he was assigned to drive a harvesting
nachine. He worked at this until about the mddl e of ctober when he was
assigned to pul ling gondolas. He continued at this job until termnated on
Decenber 22, 1978.

Narci so Canal es was hired on March 17, 1978, to perform
general tractor work. During the period of his enpl oynent, he did
basi cal |y the sane work as Chavez.

During July or August, 1978, Lindley told Canal es an i nsur-
ance plan was available for himand that his famly coul d be covered if
Canal es paid the cost. Canal es declined famly coverage, telling Lindl ey
he could not afford it. Oh an occasion in Decenber Canal es and others were
of fered coverage at no personal cost. The coverage was to be effective
January 1, 1979, if the enrollnent cards were pronptly returned.

(havez testified that about Decenber 1 Lindl ey brought him
acard and told himif he returned it the followng day, his famly woul d
have i nsurance coverage begi nni ng January 1.

Athough Lindley testified, he offered no testinony
regarding J & L' s enpl oyee i nsurance coverage and did not controvert the
testinony of his conversations wth Chavez and Canal es.

No evi dence was presented regarding the eligibility
requi renents for plan coverage. However, such plans general |y predicate
eligibility for coverage upon active enpl oynent for a covered enpl oyee. It
Is reasonabl e to infer fromLindley's invitation to regi ster for coverage
that the layoff of Canal es and Chavez was not contenpl ated as of early
Decenber .

Canal es, Chavez and three other drivers were termnated at
the close of work on Decenber 22.% |t was pay day and the drivers, as was
their custom cane by the office for their checks. Speaking through the
translation of Seve Alderete, J & L's viticulture supervisor, Lindl ey
told the drivers that the work was finished in grape harvesting, that
tractor driving was over for a while and that if any of themcoul d get
another job for the tine being, he should take it. Chavez asked if he
could have a letter to take to the unenpl oynent office so that he coul d
draw unenpl oynent benefits. Lindley told himto apply for benefits and
that when the unenpl oynent of fi ce contact ed

Y Tony Qivas, Isnael Avarez and Fon Gant none had returned to work at J
& L as of the tine of hearing.



him he woul d file the proper papers.?

Yslas and Manuel Sanchez, who were al so present, were told
by Lindley that the ayoff did not apply to them They were retained, tes-
tified. Lind ey, because he had work for them The criteria used to
determne who should be laid off were, according to, Lindl ey, as foll ows:
the length of tinme a driver had worked for J & L,¥ the quality of his work
and hi s dependability. Johnson testified that one consideration wth
respect to retaining Manuel Lopez, Anacleto Reyes and Rodri go Reyes was the
fact that each had worked for Johnson's father. Lindl ey and Johnson jointly
determned who was to be laid off. They did not consult wth Ayal a or seek
his vi ews.

V. Ewploynent Hstory O Tractor Drivers

Manuel Lopez: Respondent |ists Lopez' date of hire as
April 3, 1975. In 1975 he worked 70 hours during the pay period endi ng
April 3 and did not work again until the period endi ng Novenber 11, 1975.
Thereafter he worked through the period endi ng Novenber 24. He had no
further enpl oyment until the May 1, 1976, pay period. Hs only other work
during 1976 was during the period endi ng June 27, 1976. There is no
evi dence he worked during 1977.

In 1978 Lopez worked two unconnected periods in August,
the last ending August 20. He next worked what appears to be one day in
the period ending Gctober 1. Hs last work in 1978 was in the Qctober 29
pay period. Lindley testified that Lopez was on | eave of absence in Texas
wth his famly and was expected to return to work about April 1, 1979. He
testified that it was Lopez' practice "in past years" to take such annual
| eaves. ”

Dan Johnson: Respondent |ists Johnson's date of hire as
April 5, 1975. He was working for J & L as of the tine of hearing.

Johnson worked 37 hours during the pay period ending April 5, 1975, and
did not work again until the August 28 pay period, during which he worked
53%hours. Thereafter, he worked 122%hours during the period endi ng
Qctober 17, nmaking a total of 213 hours worked during a six and one- hal f
nont h peri od.

There i s no evi dence Johnson worked for Respondent at any
tine during 1976 or 1977.

He returned to work in Decenber, 1978, during the pay
period i n which Chavez, Canal es and others were laid off. Wien Johnson

YN derete's testinony on this point is corroborated by
Chavez.

9No seniority list was prepared or nade known to the
drivers at the tine of the |ayoffs. Ayala, the tractor supervisor,
testified he had never seen such a list prior to the hearing.

"The J & L records in evidence do not show why Lopez

ceased work at the end of Qctober.
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returned in 1978, he was required to fill out an enpl oynent
application. It is dated Decenber 1. Lindley testified the reason for
the application was the change in the scope of Respondent’s operations.
Subsequent to the Decenber 22 termnations, Johnson continued to work
t hrough January, February and March.

Anacl et o Reyes: Respondent |ists Reyes’ date of hire as
Novenber 26, 1975.

In 1975, Reyes worked a total of 40 hours for Respondent .
There i s no evidence of enpl oynent by Respondent during 1976 or 1977.

Reyes returned to work during the pay period ending July 9,
1978, having filed an application dated June 25. Hs work pattern for
the bal ance of 1978 is approxinately the sane as that of Chavez and
Canal es. Subsequent to the layoffs he continued to work and was
enpl oyed at the tine of hearing as a row crop tractor driver. Reyes
worked for Phil Johnson's father for sone years prior to working for J
& L.

Doug Little: Respondent lists Little's date of hire as
August 23, 1976. During 1976 Little worked two pay periods in August.
He did not work again until the Gctober 30. He did not work during the
bal ance of 1976, and there is no evi dence he worked for Respondent in
1977.

In 1978, Little began work during the period ending July 9
and worked through Septenber 17. He did not return to work until the
Novenber 5 pay period, during which he worked 18 hours. Thereafter, he
did not work until the Decenber 24 pay period. He continued to work
thereafter.

Rodri go Reyes: Respondent lists R Reyes’ date of hire as January 30,
1977. He is currently enpl oyed, having returned froma | eave of absence
on March 3, 1979. Reyes’ gross earnings fromRespondent in 1977 were
$155.10. This sumwas earned for work perforned during pay periods

endi ng January 30, 1977, and February 16, 1977.

In 1978, R Reyes returned to work during the pay period
ending Juy 9. Hs application lists his date of hire as June 12, 1978.
After begi nning work, his work pattern through the Novenber 26 pay
period approxi mates that of Chavez and Canal es. It does not appear that
he worked during the nonth of Decenber, 1978.

Reyes had in years past worked as an agricul tural |aborer
for Phil Johnson's father. Johnson testified credibly that Reyes’
previ ous enpl oynent by his father was a factor which he considered in
determning which tractor drivers were to be laid off on Decenber 22.
Smlar service by M Lopez and Anacl et 0 Reyes was a consi derati on
which led to their retention after the Decenber |ayoffs.

Ron Gant: Respondent lists Gant’'s date of hire as July
21, 1977. He was anong those termnated on Decenber 22, 1978. During
1977, Gant worked only during the pay period i n which he was hired and
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earned $185.50. Hs Earnings Record for the third and fourth quarters of
1978 shows his return to work during the period ending July 9, 1978. From
that point until his termnation on Decenber 22, he worked the sane pay
periods as Canal es and Chavez.

Angel Miniz: Miniz' date of hireis listed as February 15,
1978. He took a | eave of absence Decenber 1 and returned to work on March
3, 1979. Heis currently enpl oyed as a tractor driver. Miniz worked
regul arly fromFebruary 15 through Decenber 1.

Quadal upe Yslas: Yslas' date of hireis listed as March 17,
1978. He was not termnated on Decenber 22 and continued, to work until
his injury inatraffic accident on or about February 4, 1979. He was
expected to be able to return to work about April 1, 1979. Aside fromthe
fact Yslas was not laid off, his work pattern for the third and fourth
guarters of 1978 was the sane as that of Chavez and Canal es.

Manuel Sanchez: Respondent |ists March 17, 1978, as
Sanchez' date of hire. He was not termnated on Decenber 22 and was
enpl oyed by Respondent as of the date of hearing. During 1978 his work
pattern was the sane as that of Canal es and Chavez.

Narci so Canal es: Canal es' date of hire was March 17, 1978.
He was termnat ed Decenber 22. During his period of enpl oynent he worked
during the sane periods for approxinately the sane nunber of hours as
Yslas and Sanchez who were enpl oyed on the samday as he.

Filiberto Chavez: Chavez was enpl oyed on March 27, 1978,
and termnated Decenber 22. During the period of his enpl oynent his work
pattern approxi nated that of Yslas and other drivers enpl oyed on March 17.

|smael Alvarez: Avarez first worked for Respondent during
the period ending Gctober 1, 1978. He was termnated Decenber 22 and has
not returned to work.

Tony Qivas: Qivas first worked during the pay period
endi ng ctober 15. He was termnated Decenber 22 and has not returned to
wor K.

V. Gganizing Activities 0 Chavez And Ganal es

Chavez canme to the fields on Decenber 23 to talk to the
workers, and Alderete told himthat because he was no | onger working for J
& L he woul d have to check with the office before he coul d speak.

n Decenber 26 or 27, Chavez and Canales went to the J & L
office to see about work and to serve a notice of intention to take
access. Neither Lind ey nor Johnson were present; they spoke wth
A derete. he of themasked about tractor work, A derete responded that
they woul d have to talk to Lind ey. Thereupon Chavez went outside to his
car and returned wth the "notice" which he served on Al derete.
Subsequent |y, Chavez took access w thout interference and spoke to the
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J & L workers.
Chavez and Canal es began organizing at J & L about Decenber

1, 1978. Initially, their efforts consisted of talking to drivers about
getting together to have an el ection. Chavez spoke to them before work and
sonetines during the noon break. Canal es supported himin these efforts.
Chavez al so tal ked to field workers during the course of the harvest.

Chavez testified that sonetine between Decenber 18 and 20,
Canal es, Manuel Sanchez, Yslas and A varez signed authorization cards
whi ch he gave them Ayala, Aderete and Alex Miniz were checki ng nachi nes
inthe vicinity of the assenbl ed drivers at the tine. Neither Chavez nor
Canal es testified to observing any or all the supervisors watching their
activity or the activities of the drivers. Nor is there any testinony that
the drivers' conversations coul d be overheard by the supervisors.

n either the 19th or the 20th, Felipe Arce, a | abor con-
tractor used by Respondent, followed Chavez on an occasi on when he went to
distribute authorization cards to a crew which was "tying up."¥

Chavez distributed authorization cards to the field crews
on Decenber 20 or 21. M ctor Martinez and H eodoro Zepeda, a forenan for
the labor contractor, were present. No testinony was elicited from Chavez
whi ch woul d tend to establish that his activities were observed by
Martinez or Zepeda. | decline to infer Enpl oyer know edge of Chavez' Uhion
activities on this occasion fromthe nere presence of Mirtinez and Zepeda
inthe fields.?

Li ndl ey deni ed havi ng know edge prior to the layoff of an
organi zing canpaign at J & L. He testified he becane anare of the canpai gn
after Chavez left the notice at J & L's offices. He deni ed know edge of
any Lhion activity by Chavez or Canales prior to the layoff. 2Lindl ey
assuned that Chavez was a UFWnenber because in April, 1978, Chavez spoke
to himabout picking lettuce for Bruce Church for a few days while there
was no work at J & L.

Ayala admtted he heard runors during the 1978 harvest t hat
Chavez and Canal es were organi zing for the UFW

ANALYS S AND GONCLUSI ONS

Reduced to bare bones, the instant case presents the
follow ng situation: the alleged discrimnatees engaged i n Uhion or

¥/Nce did not testify. Chavez' testinony on this point
stands uncontradi cted and i s credited.

YI't is not conpletely clear fromthe record that Mrtinez
was a supervisor at the tine.

Yt is uncontroverted that neither Chavez nor Canal es dis-
cussed the UFWor their interest therein wth Lindl ey.
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protected concerted, activity during a period i medi ately preceding their
| ayoff, credited, testinony establishes Enpl oyer know edge of such acti -
vity, thereafter the discrimnatees were laid off as part of an econom -
cally notivated work force reduction. At issue is whether their selection
as anong those to be laid off was discrimnatorily notivated. %

It is undisputed, that the Decenber 22 | ayoff occurred, at
the end of the harvest season and that a work force reducti on was ecnom -
cally appropriate. Respondent puts forth the followng criteria for se-
lecting the tractor drivers to be laid off: length of service, dependabi -
lity, quality of work and prior service wth Phil Johnson's father during
the period when Johnson and his father were engaged in a joint farmng
operation. Respondent's action is suspect wth regard to the use of each
criteria except service for Johnson's father.*?

Respondent pl aced, into evidence a docunent purporting to
show the date of hire of each of its tractor drivers. It shows April 5,
1975, as the date of hire for Dan Johnson and August 23, 1976, for Doug
Little.® Both dates appear to establish sufficient length of service to
justify the retention of each subsequent to the layoff of Decenber 22,
1978. However, an examnation of the evidence | eads to the concl usi on that
Respondent' s assertion that date of hire was a basis for |ayoff selection
is of recent contrivance and was not at |east so far as Johnson and Little
are concerned, a consideration which led to their retention on the job
whil e termnating Chavez and Canal es.

Between April 5 and the end of 1975, Johnson worked 213
hours. He next worked for J & L during the very pay period i n which
Canal es and Chavez were laid off. Notw thstanding his | ack of enpl oynent
during the 1978 harvest, he was retained on the payroll and continued to
work during 1979. These facts cast substantial doubt on the bona fides of
Respondent ' s expl anation that date of hire was a consideration in the
retention of drivers. The doubt is intensified when one notes that Res-
pondent' s records show a Johnson appl ication for work dated Decenber 1,
1978. The timng of Johnson's hiring vis-a-vis the Decenber 24 | ayoff
supports the concl usion that Respondent's explanation for his retention is
pretextual. A nore reasonable inference fromthe facts is that J & L
wanted a tractor driver who had not been around during the Lhion's

YThe fact that a layoff nay be justified for econonic rea-
sons does not preclude the conclusion that a specific person nay have been
discrimnated agai nst by being laid off. Akitono Nursery, 3 ALRB Nb. 73
(1977).

2Np evi dence was presented which | ends any support for
Respondent ' s assertion that dependability and quality of work were in fact
considerations resulting in the selection of those to be laid off. It is
apparent that dependability and quality were not considerations affecting
sel ection of the drivers who renai ned.

¥'The record does not establish any fanily relationship be-
- 9 -



tween Dan Johnson and Phil Johnson.
organi zati onal drive. ¥

Further evidence of the pretextual nature of reliance upon
date of hire is the enpl oynment record of Doug Little. Respondent treats
hi mas having an August 28, 1976, date of hire. He worked during three
pay periods in 1976 and did not return to work until, the period endi ng
July 9, 1978. Thereafter he worked intermttently during the bal ance of
the year. There was an unexpl ai ned hiatus in his work for Respondent
during Novenber and. Decenber, 1978. He worked 18 hours in early Novenber
and did not return until the pay period endi ng Decenber 24, 1978. Hs 18
hours in Novenber was preceded by an additional hiatus of sone six weeks
bet ween the Septenber 17 pay period and that of Novenber 5. Wien one
notes that his absences were during the harvest period, a tine when work
IS so heavy that even the partners pitch in, one cannot treat seriously a
contention that dependability was a consideration entering intoJ &L's
determnation of which drivers to lay off. As wth Dan Johnson, the |ack
of continuity of Little's enploynment by J & L | ends no support to
Respondent' s contention that date of hire was a consi dered factor in
effecting the Decenber 22 | ayoff.¥

I f Respondent's explanation for retai ning Manuel Lopez,
Anacl eto Reyes and Rodri go Reyes rested solely upon their "dates of hire,"
their retention woul d be equal |y suspect.? Fowever, Phil Johnson
testified credibly that the three were kept on because of his past
association wth themin connection wth his father's operations. S nce
Respondent was free to pi ck and choose whomit w shed to keep on the
payrol |, absent an anti-Unhion notivation, their retention does not
evidence a discrimnatory notive for the layoff of Chavez and Canal es.

If one | ooks at the 1978 dates of enpl oynent of the bal ance
of the regular drivers on the payroll as of Decenber 22, the |ayoff is
consi stent wth Respondent's contention that |ength of service was a
consideration in selecting those to be laid off. No explanation was
offered regarding the basis for retaining Yslas and Sanchez rather than
Canal es, since each had a March 17 date of hire. There is no evidence

that either was nore dependabl e or did better worker than Canal es.

I f Respondent had treated Johnson and Little as new em
pl oyees when they returned to work in 1978, application of a seniority
principle to the layoff would have resulted in both being laid off and in
Chavez and Canal es being retained. Date of hire as the expl anati on

¥ Respondent nakes no clai mthat Johnson was a forner em
pl oyee of Phil Johnson's father.

®Respondent asserts inits brief that Little was not anong
the tractor drivers retained after the layoff. Its records are to the
contrary.

¥ Respondent asserts inits brief that Anacleto Reyes was
on | eave of absence as of Decenber 22, 1978. This assertion is contrary to
the evidence as found in Respondent's records.

Y The | ayoff of Ron Grants date of hire listed as July 7,
1977, is explained on the ground that he is a coll ege student.



for retaining Johnson and Little is not believable. No reason, but the
need to create the appearance of going by seniority, presents itself for
treati ng Johnson, who had an al nost three-year break In service before
returning during the very pay period in which the layoff occurred, as a

| ong-ti ne enpl oyee. The sane nmay be said for Doug Little who had a break
in service of nore than 18 nonths. The concl usi on appears i nescapabl e
that the sel ection of Chavez and Canal es to be anong the drivers laid off
was discrimnatorily notivated and viol ative of Sections 1153 (c) and (a).
It should be noted that this conclusion is unrelated to and. consi stent

w th Respondent's assertion that the Decenber 22 | ayoff was occasi oned by
the end of the grape harvest, i.e., was economcal |y noti vat ed.

W turn now to a consideration of whether the evidence
establ i shes two essential elenents of the proof of a violation of Section
1153 (c), i.e. , Whion and/or protected concerted activity, and Enpl oyer
know edge thereof. Respondent correctly asserts that General (ounsel has
the burden of proving both el enents by a preponderance of the evi dence.
Wth respect to "activity," Chavez testified credibly that he and Canal es
talked to drivers regarding the desirability of an el ection and that they
distributed Lhion authorization cards to other drivers tw or three days
before the layoff. Such conduct is consistent wth their post-termnation
activity. Chavez, in the conpany of Canal es, served notice of intent to
take access shortly after his layoff and did thereafter visit the fields
for organizational purposes. The General Gounsel has proved by a
preponder ance of the evidence that Chavez and Canal es enga@ged In Unhion
and/ or protected concerted activity prior to Decenber 22.

Wth respect to the el enent of Enpl oyer know edge, Lindl ey
testified that as early as April, 1978, he assuned that Chavez was a
nenber of the UFW Tractor Supervisor Ayala admtted to hearing runors of
organi zing activity, and there is no evidence of such activity except that
bei ng carried on by Chavez and Canal es. Respondent's | abor contractor,
Arce, followed Chavez on one occasi on when he was in the fields signing up
workers.® (havez, acconpanied, by Canal es, distributed authorization
cards to fell ow enpl oyees, Ayala and Al derete were in the near vicinity.
The credited testi nony does not establish a highly visible pattern of
Lhion or protected activity by the discrimnatees, but as the Board noted
in As-HNe Farns, 3 ALRB No. 53 (1977), a discrimnatee does not have to
be "very active" before enpl oyer know edge of his union activities may be
inferred. The protected and/or Uhion activities of Chavez and Canal es
havi ng been proved, Respondent's know edge

¥ havez' testinony regarding the pre-layoff activities of
Canal es and. hinsel f was specifically uncorroborated except by Canal es.
The testinony is credited because of Ayala' s "runors” (infra) and Chavez'
| ater activities.

¥ Arce was not called, to rebut Chavez' testinony on this
poi nt, nor was any explanation offered, for the failure tocall him A
permssible inference, which I nake, is that Arce's testinony woul d not
have controverted that of Chavez. At the tine Arce was admttedly a | abor
contractor performng services for J &L, as such he is deened a J &L
supervi sor and. his know edge is inputed to Respondent.
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of those activities may be inferred fromthe evidence cited above as wel |
as fromthe circunstances surrounding their selection as anong the em

pl oyees to be laid off.2 The fact that each was laid off after having
been of fered coverage under Respondent's insurance pl an al so supports the
i nference of Enpl oyer know edge. Respondent's early Decenber offer,
especially as it involved no premumcost to the worker, is only consis-
tent wth an expectation the offeree was to continue in enpl oynent. Thus,
it is reasonabl e to conclude that prior to cormencenent of their

organi zing activities, Canal es and Chavez were not schedul ed for |ayoff.
It is equally reasonable to infer know edge of their activities as the
reason for Respondent's change of heart vis-a-vis them

To summari ze: Respondent's sel ection of Chavez and Canal es
for layoff is inconsistent wth proper application of the standards
purportedl y used for the selection of enpl oyees for layoff. Their |ayoffs
can only be explained in terns of Respondent’'s awareness of their Uhion
activities and a desire to be rid of ULhion activists and were therefore
violative of Sections 1153(c) and (a) of the Act.

The conpl aint, as anended, al so alleges the failure to
rehire Chavez and Canal es as an i ndependent violation of Section 1153(c).
Wth respect to this allegation, the evidence clearly establishes the
post-termnation LUhion activity of Chavez and Canal es and Respondent's
awareness of their conduct.

The General (ounsel contends the Respondent was using seven
full-tine drivers at the tine of hearing and that their utilization
nani fests the discrimnatory intent requisite to establishing a failure to
rehire violative of Section 1153(c). | disagree.

The persons clained by the General Counsel to be full-tine
drivers are the follow ng: Dan Johnson, A Reyes, D Sepul veda, R Reyes,
Angel Muniz, J. Sanchez and Doug Little. Qedited testinony establishes
Sepul veda as the irrigation foreman at the Pol oma property nanaged by J &
L. Wilization of Sepul veda as a tractor driver pendi ng cormencenent of
his duties as the foreman does not evidence a discrimnatory refusal to
rehire Chavez and Canal es. The sane is true wth respect to the
utilization of any other supervisor to drive a tractor during an of f
period of need for his service as a supervisor, e.g., Mictor Mirtinez.

As noted above, retention of the two Reyes, Miniz and
Sanchez after Decenber 22 was not inappropriate, thus their presence on
the payroll as of the tine of hearing does not support the concl usi on
urged regarding the failure to rehire Canal es and Chavez.

The General (ounsel's contention regarding the failure to
re-hire Chavez or Canal es is not supported by the record. No tractor
drivers have been hired, and there 1s no evidence that the failure to
rehire Chavez or Canales is the result of other than the absence of need.
The al | egations of Paragraph 5(h) are di smssed.

X5 Kuramura. Inc., 3 ALRB No. 49, at p. 12 (1977).




THE REMEDY

Havi ng found that Respondent has engaged in unfair |abor
practices wthin the neaning of Sections 1153(c) and 1153 (a) of the Act,
| shall recommend that Respondent be ordered to cease and. desist there-
fromand to take certain affirnative action designed to effectuate the
policies of the Act.

Havi ng found that Respondent unlawfully laid off or otherw se term nated
the enpl oynent of Narciso Canales and. Filiberto Chavez, | shall recommend
that Respondent be ordered to nake Canal es and Chavez whol e for any | oss
of earnings and other economc |osses suffered as the result of the |ayoff
of Decenber 22, 1978, together wth interest thereon at the rate of 7% per
annumto be cal cul ated in accordance wth the formul a used by the Nati onal
Labor Relations Board, in F. W Wolworth Go., 90 NLRB 2809.

In order to nore fully renedy Respondent’'s unl awful conduct, | shall
recormend that Respondent nake known to all its current enpl oyees and to
all enpl oyees on its payrol |l on Decenber 22, 1978, that | it has been

found 1n violation of the Agricultural Labor Relations Act, that it has
been ordered to nake Canal es and Chavez whol e for any | oss of earnings and
ot her economc benefits resulting fromits unlawful j act, and that it has
b_eeln ordered, to cease violating the Act and not to engage in future
viol ati ons.

To this end | shall recommend:

1. That Respondent be ordered to sign the attached Notice
and post copies of it at tines and places to be determned by the Regi onal
Orector. The Notices shall renmain posted, for a period of 60 days.

(opi es of the Notice after translation by the Regional Drector into
appropriate | anguages shall be furni shed Respondent in sufficient |unbers
for the purposes described herein.

2. That Respondent be ordered to distribute a copy of the
Notice to each of its current enpl oyees.

3. That Respondent be ordered to mail copies of the
attached Notice, in all appropriate |anguages, wthin 31 days of recei pt
of the Board s order, to all enpl oyees on its payroll as of Decenber 22,
1978.

Lpon the basis of the entire record, the findings of fact,
the conclusions of law and pursuant to Section 1160.3 of the Act, |
her eby i ssue the fol |l ow ng reconmended:

ROER

_ Respondent, its officers, agents, supervisors and
representatives shall:

1. Gease and desist from
(a) D scrimnating agai nst any enpl oyee in regard to
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rehire or tenure of enpl oynent or any termor condition of enploynent to
di scour age enpl oyee' s nenbership in, or activities on behal f of United
Farm Wrkers of America, or any other |abor organizati on.

(b) Inany other way interfering wth, restraining or
coer ci ng enpl oyees in the exercise of their Section 1152 rights.

2. Take the followng affirmative actions which wll
effectuate the purposes of the Act:

(a) Mke Narciso Canal es whol e for any | oss of earni ngs
and ot her economc |osses suffered as a result of his layoff on
Decenber 22, 1978, together wth interest thereon at 7%per annum

(b) Make Filiberto Chavez whol e for any | oss of earnings
and. other economc |osses suffered as a result of his |ayoff on
Decenber 22, 1978, together wth interest thereon at 7%per annum

_ (c) Preserve and upon request nake available to the Board
DO its agents, for examnation and copying, all payroll records and ot her
records necessary to anal yze the anount of back pay due under this Qder.

(d) Sgnthe attached Noti ce and post copies of it at
times and places to be determned by the Regional Drector. The Notices
shal | remain posted for a period of 60 days. Copies of the Notice, after
translation by the Regional Drector into appropriate | anguages, shall be
furni shed by Respondent in sufficient nunbers for the purposes described
herein. Respondent shall exercise due care to replace any Notice which
has been altered, defaced, or renoved.

(e) Hand out the attached Notice to all current enpl oyees.

(f) Mail copies of the attached Notice in all appropriate
Languages, within 31 days after receipt of this Oder, to all enpl oyees
on the payroll as of Decenber 22, 1978.

Arrange for a representative of Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on Conpany tine. The reading or read-
ings shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
corrpegsate themfor tine lost at this reading and the 5uesti on-and- answer
per i od.

(h)Notify the Regional Drector inwiting, wthin 31 | ays
fromthe receipt of this Qder, what steps have been taken to

/1
/1
/1
/1
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conply wth it. Upon request of the Regional DOrector, Respondent shal l
notify himperiodically thereafter in witing what further steps have been
taken in conpliance with this Qder.

Dat ed: January 21, 1980.
AR ALTURAL LABCR RELATI ONS BOARD

o (247

Robert LeProhn
Adm ni strative Law O ficer
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NOM CE TO BMPLOYEES

After a trial at which each side had a chance to present
its case, the Agricultural Labor Relations Board has found that we inter-
fered wth the rights of our workers. The Board has told us to send out
and post this Notice.

V¢ will do what the Board, has ordered and al so tell you

t hat :

The Agricultural Labor Relations Act is alawthat gives
all farmworkers these rights:

1. To organi ze thensel ves;
2. To form join or help unions;

3. To bargain as a group and choose whomthey want to
speak for them

4. To act together with other workers to try to get a con-
tract or to help or protect one anot her;

5. To decide not to do any of these things. Because this
is true, we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT discri mnate agai nst any enpl oyee in regard to
his or her enpl oynent, to di scourage uni on nenbership, union activity or
any other concerted activity by enpl oyees for their mutual aid or
prot ection.

VE WLL pay Fliberto Chavez and Narci so Canal es any noney
each may have | ost because we |aid himoff on Decenber 22, 1978.

Dat ed:
J & L FARVB

By

(Representati ve) (Title)

THS IS ANCGH AQAL NONMCGE G- THE AR ALTURAL LABAR RELATI ONS BOARD, AN
AENCY F THE STATE G- CALIFCRN A DO NOI' ReEMOVE (R MUTI LATE
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